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No. 9440.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

Ralph Wagner,

Appellant,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Statement of the Case.

Under an indictment returned September 13, 1939, by

the Grand Jury for the Southern District of CaHfornia,

Central Division, the appellant, Ralph Wagner, was con-

victed of a violation of the Revenue Act of 1934. The

indictment charged that for the calendar year of 1934 the

defendant and appellant had a gross income of slightly

over $100,000. It further charged that for said year his

net income was slightly in excess of $90,000, and that he

owed a tax to the United States of $26,477, and that he

filed for said calendar year a return showing that his

gross income was $16,731, and that this was done with

intent to defraud the Government.
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The case was thereafter tried before the Court sitting

without a jury. The Court found the defendant guilty as

charged in the indictment and sentenced him to two years

imprisonment and also sentenced him to pay a fine of

$2500.00.

Brief Statement of the Evidence.

The evidence disclosed that in March, 1935, one Harlan

Moore [Tr. p. 19] testified that he was a certified public

accountant and in March of 1935, met appellant and ob-

tained from him information to file a return; that certain

figures were furnished him with reference to appellant's

expenses and expenditures, but that there was no verfica-

tion made of the different amounts ; that certain items were

set up as bad loans, but that he merely took Wagner's

figures upon those amounts and that further, upon appel-

lant Wagner's statement to him that a partnership existed

between appellant and his foster son, Ernest Wagner, that

he had prepared a partnership income tax return. There

was testimony from different witnesses as to the purchase

of race horses on the part of the appellant at various sums

of money, the theory of the Government apparently being

that the purchase of the horses was put in at higher figures

than the money actually paid.

There was testimony on the part of Charles W.
Wagner, who is a brother of the appellant, that appel-

lant in 1935 told him that he was in a little trouble in

regard to his tax and got him to sign a note dated back

to May 8, 1930, in the amount of $1765.00. The wit-

ness Axcley [Tr. p. 56] testified that he was an attorney

and that he met appellant in 1934 in Los Angeles in

connection with some litigation in Nevada, and that he,
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the witness, had written out a promissory note (Exhibit

35) which was signed by Charles Wagner and that Wag-

ner at the time wanted the note written out so that it

would appear that it was barred by the Statute of Limita-

tions, and that upon one of them remarking that this

promissory note looked to be on too clean paper to be as

old as it was the witness told the appellant about a law

suit which he had been engaged in in Oklahoma where it

apparently appeared desirable to have a document look

older than it actually was and that this difficulty was

overcome by having a man put the promissory note in his

shoe so that the perspiration would mess it, and that the

appellant put the promissory note in question in his shoe

and later pulled it out and remarked 'That man from

Oklahoma sure knows his stuff", and that he was present

at the time when another note was made out and dated

March 13, 1933, by a J\lrs. Pettinger in the sum of

$1808.00 and that at the time of its being made out appel-

lant said he didn't want to make it out for too much as that

might be suspicious. The witness further stated that he

reported this incident to the income tax people when he

found out, as he put it, how he had been abused in the

matter.

The witness Goodykuntz testified that he was a special

agent of the Bureau of Internal Revenue and testified to

certain alleged inconsistent statements which appellant had

made to him in 1936 with reference to his financial affairs.

The witness Stacy, who was also an Internal Revenue

Agent, testified to various items in the return which were

disallowed or reduced and that there was a total tax lia-

bility of $26,477.00.

On behalf of the defendant, one Harlan Moore testified

that he had prepared the 1934 income tax return for



Ralph Wagner and obtained his information about it. The

witness, Ernest Wagner, called on behalf of the defendant

explained the situation with reference to the promissory

notes which had been dated back as being that the notes

were made out for sums that people owed them and could

not pay and that they were dated back because the dates

related to the time when the money was actually borrowed

and that the information that he gave to the person pre-

paring the income tax return was correct.

Point One.

No sufficient or any foundation was laid for the intro-

duction in evidence of defendant's Exhibit "K" for Iden-

tification, and said Exhibit "K" for Identification was

never received in evidence; error was committed by the

Court in considering such Exhibit and in commenting

thereon in rendering its decision.

Specification of Error No. Ill is discussed in this por-

tion of the brief. It is as follows:

"III.

That the Court erred in considering in arriving at

its verdict and in commentating thereon concerning

its genuineness and effect, defendant's Exhibit "K"

for i72dentification which was never received in evi-

dence by the Court." [Tr. of Record, p. 11.]

The principal point urged for the reversal of this case

is the fact that the Court in arriving at its verdict or

judgment considered a document which was not in evi-

dence. This document was Exhibit "K" for identification

but was denominated by the trial judge as the "Sherry

Receipt". In this connection the Court said, as he was
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making his findings from the bench [Rep. Tr. pp. 501-

502]:

"I beHeve there are other palpably false representa-

tions. We have had the history of each horse here

and the deliberate falsification with regard to the

prices of the horses is apparent. It has not even

been explained. I think the Sherry receipt, which is

not in evidence, is palpably a forgery. It is so de-

clared by Mr. Sherry, and a comparison of his hand-

writing with the exemplar, both in ink and pen, so

shows. I also believe the statement is true of the

purported waiver alleged to have been signed by Ray

Sherry and Mrs. Ray Sherry, and I pointed out in

the record when the matter came into the record for

identification, why it was palpably fraudulent and not

written by the man and evidently was a crude attempt

to imitate the signature."

It is thus clearly evident that the Court erred in consider-

ing as part of his reasons for finding the defendant guilty

this document which was not in evidence. It is also ap-

parent that where a court undertakes to try a case without

a jury and to himself become the finder of facts, that he

must be guided by the same rules that would guide any

other body in its determination of the question in issue;

and the situation is exactly the same as though a jury were

to be permitted to take with it into the jury room, docu-

ments which were not in evidence, and to consider them

in its deliberations.

There is ample authority for the position which appel-

lant takes. The document in question, not being in evi-

dence and having been rejected by the trial court, should
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not and could not have properly come to his attention as

one or any of the reasons which led him to come to the

conclusion of guilt. The general rule is as follows

:

''The courts have uniformly condemned as improper

the reception of any evidence by the jury in a crim-

inal case outside of that produced at the trial and

whenever there is sufficient ground to suspect that the

defendant has been prejudiced by the reception of such

evidence, the verdict will be vitiated."

This general rule is announced in

134 A. S. R. 1050

and

16 R. C. L. 305.

If a document is not in evidence it is not a part of the

case. The same rule is announced in

64 C. /., 139,

where it is said that evidence rejected by the trial court is

not in the case for any purpose, and again in

64 C. /., 1016,

where the rule is stated that the jury must base their ver-

dict on evidence legally introduced on the trial of the case.

That this rule is followed in the Federal Courts is dem-

onstrated in the case of

Alaska Commercial Co. v. Dinkelspiel, 121 Fed.

318.

This is a Ninth Circuit case:

'Tt is assigned as error that the court permitted

counsel for defendant in error to comment upon Ex-
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hibit D as being a part of the evidence, and to read

the same to the jury, and that the court permitted

said paper to go to the jury, and permitted the jury

to consider it as part of the evidence in the case. It

is evident from the bill of exceptions that the exhibit

was, by inadvertance, not offered or received in evi-

dence, nor read to the jury. Was the ruling of the

court in permitting the jury to consider it as evidence

and permitting them to take it to the jury room,

error for which the judgment must be reversed? That

is was error is too clear to require discussion. But

did it affect a substantial right of the plaintiff in

error? To answer this question, it becomes necessary

to consider the bearing of the exhibit upon the issues

which the jury were called upon to decide. The de-

fendant in error had made two classes of deposits

with the plaintiff in error. First, a series of deposits

to be drawn against on account; second, certain de-

posits in packages for safe-keeping. He testified that

the three deposits for which the action was brought

were all of the latter class. The receipts which were

given by the agent of the plaintiff in error for those

deposits were produced in evidence. They were found

in the possession of the plaintiff in error, its agent

having in some way recovered their possession. The

defendant in error was the only witness who testified

as to the circumstances of their surrender. The plain-

tiff in error did not profess to know anything of the

transaction, except that the receipts had been issued

by its agent, and were found in its possession some

time after the agent's death, and that there were no

packages in its possession correponding thereto. It
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was its contention that the packages must have been

returned to the owner at the time when the receipts

were surrendered. The receipt which was given for

the deposit of November 23, 1899, differs materially

in form from the other two. It does not, upon its

face, purport to show that the deposit thereby repre-

sented was a deposit for safe-keeping. One of the

questions involved in the case, therefore, was whether

that deposit was a deposit for safe-keeping, or a de-

posit to account, to be drawn against. If it was the

latter, it had been included in the settlement of the

account, and the defendant in error could not recover

for it in the present action. The defendant in error

testified that he wrote out the receipt before he made

the deposit, but that the agent, when he signed it

added thereto the words 'not weighed or counted'.

These words appear on the receipt, but the defendant

in error testified that before the receipt was signed the

agent counted the currency and gold coin, and at his

request weighed the gold dust ; and the witness added,

T wished it weighed, as I was making the deposit'.

The language of the receipt would seem to indicate

that it might have been a receipt for money and gold

dust deposited on account, but the defendant in error

testified that it was for packages left for safe-keep-

ing. Exhibit D tends to corroborate him in that re-

spect. It contains the entry of the deposit referred to

in the receipt, and adds the words 'for safe-keeping',

words which are not found in the receipt. The clerk

who prepared Exhibit D did not testify from what

information or from what data he entered those

words. As Exhibit D went to the jury, it contained
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information in writing tending to show that the de-

posit of November 23, 1899, was made 'for safe-

keeping', and was therefore not one of the deposits

included in the settlement of July 21, 1900, when,

according to the testimony of the defendant in error,

he drew down the balance due him on account of

deposits made to account, or to be drawn against.

The written entry, also, of the date 'July 21, 1900', as

shown on Exhibit D, tended to corroborate the testi-

mony of the defendant in error that on that date he

still had in his position, and had not yet surrendered,

the three receipts. In fact, his counsel, in addressing

the jury, as it appears from the record referred to

Exhibit D, and argued to the jury that the testimony

of Piatt and the defendant in error that they had

these receipts in their possession on July 21, 1900,

was confirmed and corroborated by the fact that

Exhibit D was made, which paper, he said, was in

evidence in the case. The paper never having been

offered in evidence, nor submitted to opposing counsel

for their examination, the latter had no opportunity

to cross-examine the witness who made it concerning

the data from which it was prepared, or other cir-

cumstances connected therewith. In view of all these

considerations, it is impossible to escape the conclu-

sion that to permit the exhibit to go to the jury as

evidence was error for which the judgment must be

reversed. We are unable to say how much the jury

may have been influenced by such evidence in finding

their verdict. It is enough to say that they may have

been influenced by it. Bates v. Preble, 151 U. S. 149,

14 Sup. Ct. 277, 38 L. Ed. 106; Vicksburg & M. R.
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Co. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L.

Ed. 299. In the case last cited, Mr. Justice Harlan,

speaking for the court, said:

" 'While this court will not disturb a judgment for

an error that did not operate to the substantial injury

of the party against whom it was committed, it is well

settled that a reversal will be directed unless it ap-

pears, beyond doubt, that the error complained of did

not and could not have prejudiced the rights of the

party;' citing Smiths v. Shoemaker, 17 Wall. 630,

639, 21 L. Ed. 717; Deery v. Cray, 5 Wall. 795;

Moores v. Nat. Bank, 104 U. S. 625, 630; 26 L. Ed.

870; Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct.

471, 28 L. Ed. 62.

"The judgment is reversed, and the cause remand-

ed for a new trial."

It is respectfully submitted that for the error complained

of the judgment of conviction and sentence should be re-

versed.

Ames Peterson,

Attorney for Appellant.


